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Darryl Brown pled guilty on Novenber 11, 2001, to
numer ous charges stemmng fromthe defendant’s operation of an
identity theft ring involving the use of stolen identities for
t he fraudul ent purchase of autonobiles. M. Brown has filed a
notion under 28 U.S.C. § 2255 to vacate, set aside, or correct
his sentence. The Court will deny the petition.

The defendant raises nunerous grounds in his petition.
Hi s all egations conprise three general categories of conplaint:
(1) technical deficiencies in the indictnent and the guilty plea
hearing; (2) clainms of ineffective assistance of counsel with

respect to two of his counsel; and (3) clains based on Blakely V.

Washi ngton, 124 U. S. 2531 (2004). Mst of the ineffectiveness
claims stemfromthe fact that the governnent did not file a
5K1.1 notion to allow the Court to depart downward fromthe
sent enci ng gui deline range because the defendant had not been

truthful during his cooperation. The defendant filed a notion to



force the governnment to do so and the Court denied the notion
finding that the defendant had |ied during his cooperation.

The Court has decided this petition wthout having a
hearing. Rule 4(b) of the Rules Governing 8 2255 Proceedi ngs
requires the summary dism ssal of a 8 2255 petition “[i]f it
plainly appears fromthe fact of the notion and any annexed
exhi bits and prior proceedings in the case that the novant is not
entitled torelief.” A hearing is not necessary where the
defendant’s factual allegations, when reviewed agai nst the
record, fail to state a clai mupon which relief may be granted.

HIll v. Lockhart, 474 U S. 52, 60 (1985). \Where the record

affirmatively indicates that a claimfor relief is wthout nerit,
a decision not to hold a hearing is well within the trial court’s

di scretion. Governnent of Virgin Islands v. Forte, 865 F.2d 59,

62 (3d Cir. 1988); United States v. Dawson, 857 F.2d 923, 927 (3d

Cr. 1988). The Court is thoroughly famliar with the facts
surroundi ng the defendant’s clains. Mny of these clains were

brought up by the defendant during the litigation of the case.

Procedural History

On April 17, 2001, Darryl Brown was indicted twice. In
I ndi ct ment No. 2001-204, M. Brown was charged with four counts
of conspiracy to commt bank fraud, identity theft, and wire

fraud, anong ot her offenses, in violation of 18 U S.C. §8 371; two



counts of bank fraud, in violation of 18 U S.C. § 1344; twenty-
seven counts of interstate transportation of stolen notor
vehicles, in violation of 18 U S.C. § 2312; and four counts of
fraudul ent use of a Social Security account nunber to deceive or
defraud, in violation of 42 U S.C. § 408(a)(7)(B). In Indictnent
No. 2001-205, M. Brown was charged with five counts of bank
fraud invol ving nore than $70,000 worth of counterfeit and stol en
checks, in violation of 18 U . S.C. § 1344.

Pursuant to a witten plea agreenent that contained
specific obligations, conditions, and requirenents pertaining to
M. Brown’s anticipated cooperation with the governnent in the
i nvestigation and possible prosecution of other persons who have
commtted crimnal offenses, M. Brown entered a plea of guilty
to all charges in both indictnents on Novenber 16, 2001.

On June 28, 2002, the Court held a hearing on M.
Brown’s notion for specific performance of the plea agreenent.
M. Brown all eged, anong other things, that the governnent acted
in bad faith in deciding that it would decline to file a downward
departure notion pursuant to U S.S.G 8 5K1.1. In a witten
deci sion dated July 11, 2002, | denied M. Brown’'s “bad faith”
notion, determ ned that the governnent had acted in good faith,
and concluded that M. Brown had, in fact, lied to the governnent
during the course of his attenpted cooperation and in his

testimony at the June 28, 2002, heari ng.



On August 29, 2002, M. Brown was sentenced to a term
of inprisonnent of 180 nonths, five years of supervised rel ease,
restitution in the anount of $1,155,591.09, and a speci al
assessment of $4,200. The judgnment was entered on Septenber 3,
2002. A tinely notice of appeal was filed on Septenber 4, 2002.

On appeal, M. Brown asserted that the Court inproperly
denied hima three-point reduction for acceptance of
responsibility under U S.S.G 8§ 3E1.1. On Novenber 19, 2003, the
Court of Appeals rejected M. Brown’ s clains on appeal and
affirmed his sentence.

On Cctober 23, 2003, M. Brown filed a 8§ 2255 petition
setting forth nineteen different grounds for relief. On Novenber
10, 2003, he re-filed his § 2255 petition using the current form
approved by the Court. In his Novenber 10, 2003, petition, M.
Brown |isted nineteen grounds for his petition. On March 24,
2004, he filed a notion of clarification correcting a
typographical error in his petition. On May 12, 2004, M. Brown
submtted a letter to the Court regarding “expansion of record.”
In this letter, he recites the evidence that he contends shows
t hat Special Agent Usleber lied to the Court. On July 6, 2004,
M. Brown filed a notion to anmend, claimng that his sentence was
in violation of his Sixth Arendnent rights. On October 26, 2004,

the Court concluded that it would decide all nineteen clains in



t he Novenber 2003 petition, as clarified and anended by the | ater

filings described above.

1. Applicable Legal Principles

Whet her or not counsel will be considered “ineffective”
for habeas purposes is governed by the two-part test articul ated

by the Suprenme Court in Strickland v. Washington, 466 U. S. 668

(1984). Under Strickland, the defendant nust prove that (1)

counsel’s representation fell bel ow an objective standard of
reasonabl eness; and (2) that there is a reasonable probability
that, but for counsel’s error, the result would have been

different. |d. at 687-96; see also United States v. Ni no, 878

F.2d 101 (3d Gr. 1989).

In evaluating the first prong, a Court nust be “highly
deferential” to counsel’s decision and there is a “strong
presunption” that counsel’s performance was reasonable. United

States v. Kauffrman, 109 F.3d 186 (3d G r. 1997)(citing

Strickland). Counsel nust have wide |atitude in naking tactical

decisions. Strickland, 466 U S. at 689. The defendant nust

overcone the presunption that, under the circunstances, the
chal | enged action m ght be considered sound trial strategy.

United States v. Gray, 878 F.2d 702 (3d G r. 1989).

The conduct of counsel should be evaluated on the facts

of the particular case, viewed as of the tine of the conduct.



Strickland, 466 U.S. at 690. The Third Crcuit, quoting
Strickland, has cautioned that: the range of reasonable
prof essi onal judgnents is wide and courts nust take care to avoid
illegitimte second-guessi ng of counsel’s strategic decisions
fromthe superior vantage point of hindsight. Gay, 878 F.2d at
711.

For the second prong, the courts have defined a
“reasonabl e probability” as one which is sufficient to underm ne

confidence in the outconme. Strickland, 466 U. S. at 694. Put

anot her way, whether there is a reasonable probability that,
absent the errors, the factfinder would have had a reasonabl e
doubt respecting guilt. The effect of counsel’s inadequate
per formance nust be evaluated in light of the totality of the

evi dence at trial.

I[11. Application of Legal Principles to the Petition

The Court will discuss each of the nineteen grounds of

the petition seriatim | will then discuss the Blakely issues.

A. Amended Ground No. 1

In his anmended Ground No. 1 for relief, M. Brown
asserts that the Court |acked jurisdiction as to the bank fraud
counts to which M. Brown pled guilty in both indictnents because

the Court failed to advise M. Brown when he pled guilty that the



government woul d have had to prove that the victimfinancial
institutions were “FDIC insured.” According to M. Brown, no
such warni ng was ever given and, therefore, he could not be
convicted of the bank fraud counts to which he pled guilty.

A guilty plea is an adm ssion of all the el enents and
material facts of the crimnal charge contained in an indictnent.

See United States v. Broce, 488 U S. 563, 569 (1989). The bank

fraud counts are set forth in Counts 24 and 26 of the |ndictnent
No. 01-204 and Counts 1-5 of Indictnment No. 01-205. |In both
i ndi ctnments, the governnent alleged that each of the victim
financial institutions is federally insured. M. Brown,
therefore, was put on notice regarding this elenent of the bank
fraud charges. M. Brown acknow edged at his guilty plea hearing
on Novenber 16, 2001, that he had read both of the indictnments
and understood the charges against him (Tr. Nov. 16, 2001, at
pp. 11-12).

The Court specifically stated to M. Brown that the
bank fraud charges against himin Indictnent Nos. 01-204 and 01-
205 all eged that he knowi ngly executed or attenpted to execute a
schenme or artifice to defraud a “federally insured financial
institution.” (lLd.) At M. Brown’s guilty plea hearing, the
Court again summari zed the charges and again rem nded M. Brown
t hat anong the charges to which he was pleading guilty is

“conspiracy to defraud federally insured banks and fi nanci al



institutions.” (ld. at p. 27). The Court also explained to M.
Brown that “[t] he Governnent would have to prove that you

knowi ngly executed or attenpted to execute a schene and artifice
to defraud a federally insured financial institution.” (ld. at

p. 29). Wen asked if he understood that point, M. Brown stated
under oath: “Yes, your Honor.” (ld.). There is no nerit to this

ground for relief.

B. Amrended Ground No. 2

In his anended Ground No. 2, M. Brown states that he
is “actually innocent” of the crinmes charged in Counts 34, 35, 36
and 37 of the indictnment. Each of those counts charges M. Brown
wi th fraudul ent use of a Social Security nunmber (“SSN').
Specifically, each of the counts charges M. Brown with fal sely
representing that SSN 208-70-9114 had been assigned to himby the
Social Security Adm nistration when, in fact, that was not his
true SSN. In his 8§ 2255 petition, M. Brown states that this
nunber is, in fact, his true SSN

Inits guilty plea nenorandumfiled on August 17, 2001,
t he governnent summari zed the facts at to these counts, stating
that M. Brown used a false social security nunber. At his
guilty plea hearing on Novenber 16, 2001, M. Brown stated under
oath that these facts are true and correct:

THE COURT: Have you reviewed the materials in
the plea nmeno from page nine to 37 that set out

8



a series of facts that M. Pease has just
sumari zed?

THE DEFENDANT: Yes, your Honor.

THE COURT: And was that section of the plea
menor andum accur at e?

THE DEFENDANT: Yes, your honor.
(Tr. Nov. 16, 2001, at pp. 37-38). There is no nerit to this

ground for relief.

C. Anended Ground No. 3

M. Brown alleges in anended G ound No. 3 that the

charges in Indictment No. 01-205 are “defective” in that they

fail to charge an essential elenment of the offense — “interstate
commerce.” M. Brown is incorrect as to the law. Al five
counts in this indictnent charge bank fraud. “Interstate

comrerce” is not an essential element of the offense of bank

fraud.

D. Amended Ground No. 4

M. Brown alleges in this ground that the Court
“constructively anmended” the indictnent by allowing himto agree
to other crimes stipulations that were included in the plea
agreenent in this case. By considering these other crines
stipulations, M. Brown alleges that the Court inposed an ill egal

sent ence.



In his guilty plea agreenent with the governnent, M.
Brown agreed that, in addition to the nunerous crinmes charged
against himin both of the indictnents, he conmtted rel ated,
additional crimnal offenses which, for purposes of determning
t he sentence, should be considered by the Court. M. Brown seens
to be under the inpression that it was necessary for the
governnment to return a superseding indictnent specifically
charging himw th each of the offenses described in these other
crimes stipulations for those offenses to be considered at the
time of sentencing. That is incorrect. U S. Sentencing
Gui delines Section 1B1.2(c) specifically provides for these types
of stipulations. M. Brown admtted under oath when he entered
his plea that he commtted the additional offenses. There is no

merit to this ground for relief.

E. G ound Nos. 5, 6, 7 and 8

Ground Nos. 5, 6, 7 and 8 allege that M. Brown’s
previ ous counsel, Patrick Egan, was ineffective for various
reasons. Gound Nos. 5, 6 and 7 relate to M. Brown’s
di ssatisfaction with the fact that he did not receive a downward
departure under Section 5K1.1 and that he did not receive an
acceptance of responsibility adjustnent at sentencing. The
government’s decision not to file a 5K1.1 notion and the deci sion

of the Court not to grant a downward adj ustnent for acceptance of

10



responsibility are the result of the fact that M. Brown lied to
the governnment during his cooperation as explained earlier in
this menorandum M. Brown chal |l enged the denial of a 5K1.1
nmotion by noving to enforce the plea agreenent. A hearing was
held and the parties submtted evidence on the issue. The Court
declined to conpel the governnent to file a 5K1.1 notion because
it determned that M. Brown did, in fact, lie to the governnent
during the course of his cooperation and that such lies
constituted a breach of the plea agreenent with the governnent.
At sentencing, the Court found that M. Brown
obstructed justice and, therefore, denied a downward adj ust nent
for acceptance of responsibility. M. Brown appeal ed that
decision to the Third Grcuit and lost. The petitioner may not
relitigate clains that were actually decided on direct appeal

(unl ess substantive |aw has changed). United States v. Derewal,

10 F.3d 100, 105 n. 4 (3d Cr. 1993), cert. denied, 511 U.S. 1033

(1994) .

The Court concludes that M. Brown’s failure to receive
a 5K1.1 notion and a three | evel downward adjustnent for
acceptance of responsibility were not the result of any allegedly
i neffective assistance provided by M. Egan. M. Brown’s
behavi or after entering his plea in this case was the sole reason
why he did not receive the downward departure notion. In his own

pl eadi ng, M. Brown acknow edges that the governnment and the

11



Court advised hi mwhen he pled guilty that no determ nation had
yet been nmade as to his eligibility for a 5K1.1 notion. Wen he
pled guilty, M. Brown stated under oath that he understood the
terms and conditions of his plea agreenent and agreed to be bound
by those terns. (See Tr. Nov. 16, 2001, at p. 21). The plea
agreenent specifically required as one of its terns and
conditions that M. Brown “agrees to provide truthful, conplete
and accurate information and testinony,” and “that he will not
falsely inplicate any person or entity and he will not protect
any person or entity through false information or om ssion.”
(Brown GQuilty Plea Agreenent, at § 5(a) and (c)).

In Gound No. 5, M. Brown conplains that M. Egan told
hi mthat he had already earned his 5K1.1 downward departure
nmotion prior to pleading guilty but that, at the tine he entered
his plea, the governnent advised the Court that no determ nation
had been nade as to M. Brown’s eligibility for a dowward
departure. Thus, even if M. Egan had nmade such a statenent to
M. Brown, any such statenent is conpletely contradicted by the
terms of the guilty plea agreenment and by the governnent during
M. Brown’s guilty plea hearing. M. Brown does not allege that
he believed that he would receive a 5K1.1 notion even if he lied
to the governnment, or that M. Egan advi sed himthat he would

still be eligible for the 5K1.1 notion even if he had lied. M.

12



Brown was well aware when he plead guilty that if he lied to the
governnment, a 5K1.1 notion would not be filed.

In Gound Nos. 6 and 7, M. Brown conplains that his
counsel did not obtain for himas good a plea deal as he should
have received. M. Brown does not explain how his attorney’s
all egedly ineffective assistance in negotiating the plea
agreenent that he signed caused hi m prejudi ce and how t he out cone
of this case would have been different. In order to withdraw his
guilty plea based on counsel’s ineffective assistance, M. Brown
must do nore than prove that counsel’s conduct was deficient.

M. Brown nust also prove that there is a reasonable probability
that, but for counsel’s supposed errors, he woul d have pl eaded

not guilty and proceeded to trial. H Il v. Lockhart, 474 U S

52, 59 (1985); Scarbrough v. Johnson, 300 F.3d 302, 306 (3d G

2002). A “reasonable probability” is “a probability sufficient

to underm ne confidence in the outcone.” Strickland, 466 U.S. at

703. In his notion, M. Brown fails to allege that he woul d not
have plead guilty and instead woul d have proceeded to trial in
t he absence of counsel’s alleged errors.

M. Brown bears the burden of production and persuasion

regardi ng the all eged unreasonabl eness of counsel’s conduct, as

well as prejudice. Kimelman v. Mrrison, 477 U.S. 365, 381
(1986) (“In order to establish ineffective representation,

def endant nust prove both inconpetence and prejudice.”);

13



&overnnent of Virgin Islands v. Bradshaw, 726 F.2d 115, 117 (3d

Cir. 1984) (“We recogni ze at the outset that Bradshaw bears the
burden of proving his claimof ineffective assistance of
counsel.”). M. Brown has not net either burden

Wth respect to Gound No. 8, M. Brown again attenpts
to blane his attorney, Patrick Egan, for not being present when
he admtted to the prosecutor and case agent at a trial
preparation session that he had |lied about sonme inportant natters
raised by M. Brown during the course of his cooperation. This
i ssue was rai sed and addressed during the hearing on June 28,
2002. M. Brown and his attorney had agreed that the governnent
could neet wwth M. Brown w thout counsel present during the
course of his cooperation. M. Brown argues that he was put at a
“di sadvant age” by the fact that his attorney was not present on
February 5, 2002, when he admtted that he had lied. M. Brown
fails to explain how the presence of his attorney would have
sonehow affected the outconme of this case or changed the fact
that he had previously lied to the governnent and breached his
pl ea agreenent. The record in this case shows that M. Egan nade
very effort to attenpt to resurrect M. Brown’s 5K1.1 notion
despite M. Brown’s I|ies.

On February 8, 2002, governnent counsel notified M.
Egan that it had discovered that M. Brown had |ied concerning

several inmportant matters and could not be used as a trial

14



Wi tness. M. Egan asked for an opportunity to neet with the U S
Attorney’'s Ofice in order to discuss the matter further and to
attenpt to resuscitate the 5K1.1 notion.

On March 18, 2002, however, M. Brown wote a letter to
this Court in which he stated that “1 have never msled the
governnent or provided false information . . ..” He clained in
this letter to the Court that government counsel falsely accused
hi mof |ying and was acting in bad faith.

On April 1, 2002, at M. Egan’s request, a neeting was
held at the U S. Attorney’s Ofice to discuss this matter
further. As a result of the neeting, the governnent nade a
proposal to M. Egan and to M. Brown. The proposal was that the
government would file a downward departure notion under 5K1.1
(but make no downward recomrendation) if M. Brown would agree to
a two |l evel obstruction enhancenment as a result of his making
fal se statenents to the governnent during his cooperation. The
proposal included a stipulation that if M. Brown agreed to this
two | evel enhancenent and fully acknow edged to the Court that he
made the fal se statenents, it would not ask the Court to deny the
three |l evel reduction for acceptance of responsibility, which
woul d ot herwi se normal | y acconpany an obstructi on enhancenent.

On April 15, 2002, M. Egan notified governnent counsel
that M. Brown had rejected his proposal. M. Egan reported that

M. Brown denied that he ever lied to the governnent concerning

15



t he ki ckbacks to Joseph Joyce and insisted that he did, in fact,
pay ki ckbacks to Joseph Joyce. In light of M. Brown’ s rejection
of the proposal, the governnent notified M. Egan that it would
not be filing a downward departure notion on his behalf at the
time of sentencing.

The record before this Court denonstrates that M. Egan
was not in any way ineffective in his representations of M.

Br own.

F. G ound Nos. 9, 10, 11. 12 and 13

M. Brown asserts in Gound Nos. 9-13 that G ovanni
Canpbel | , who replaced Patrick Egan after M. Egan was permtted
to withdraw as counsel, was also ineffective. Gound Nos. 9-12
all relate to the issues surrounding M. Brown’s fal se statenents
to the governnment and obstructive conduct, the denial of his
5K1.1 notion by the governnent, and the Court’s denial of any
acceptance of responsibility reduction.

In Gound No. 9, M. Brown alleges that his counsel
failed to go over the 302 statenents with himprior to the June
28, 2002, hearing. M. Canpbell did receive the 302 statenents
before the hearing and used themin cross-exam ning the
W t nesses. Even assuming that M. Canpbell did not “go over

themd with M. Brown prior to the hearing, there is no basis to

16



think that that review of the 302 statenents woul d have brought
about a different outcone of the hearing.

Ground No. 10 alleges that M. Canpbell failed to
i nvestigate the governnent’s breach of the terns of the plea
agreenent and failed to advise the Court of the nature and extent
of the M. Brown’s cooperation. M. Brown also clainms that the
government m srepresented the extent of M. Brown’s cooperation.
Further investigation would not have changed the result here.
The Court denied the notion to enforce the plea agreenent not
because of a failure of cooperation but because M. Brown |ied
during his cooperation sessions. In any event, the governnent
conceded that M. Brown had given sufficient assistance to get a
5K1.1. The problemwas that he |ied about inportant matters.

Ground No. Il alleges that this Court “erred in taking
into consideration, the Petitioner would had [sic] lied at his
codefendant trial.” The Court did not take into consideration
any potential false trial testinony.

Ground No. 12 alleges that M. Canpbell was ineffective
because he failed to bring to the Court’s attention the all eged
failure by the governnent to disclose allegedly favorable
evidence, i.e., letters fromLawence Wiite. These letters from
i nmat e Law ence Wiite, however, were provided to his counsel on

June 14, 2002. There was no failure by the governnent to turn

17



over the letters and M. Canpbell was not ineffective for failing
to bring to the Court’s attention sonmething that did not occur.
Ground No. 13 alleges that M. Canpbell was ineffective
for failing to raise as an issue on appeal an objection to the
Court’s calculation of the restitution anobunt. At the sentencing
heari ng, the governnent presented substantial evidence to the
Court and to the defendant show ng the exact anobunt of the |osses
suffered by the victimcar deal ershi ps and fi nanci al
institutions. The governnent’s detail ed presentation of evidence
with respect to the |oss anount, the defendant’s response, and
the Court’s ruling are set forth at pages 17-26 of the transcript
of the sentencing hearing on August 29, 2002. Al of the
under | yi ng evidence supporting the governnment’s | oss anounts was
admtted into evidence at that tinme. It was not ineffective to

forego raising an issue so lacking in nerit.

G G ound No. 14

In Gound No. 14, M. Brown alleges that the Court
“erred by never inquiring into the Petitioner [sic] ability to
pay anmount of restitution, as required.”

The MVRA makes restitution mandatory for certain
crinmes, see 18 U. S.C. 8§ 3663A(a)(1), and requires district courts
to order the paynent of restitution in the full anmount of the

victims | osses “w thout consideration of the econom ¢

18



ci rcunst ances of the defendant.” Coates, 178 F.3d at 683 (citing

18 U S.C. §8 3664(f)(1)(A); United States v. Jacobs, 167 F.3d 792,

796 (3d Gr. 1999) (MVRA's “clear and unanbi guous mandatory

| anguage” requires defendants to pay full restitution to their
victinms)). M. Brown’s ability to pay restitution was not
relevant to the Court’s determination that M. Brown nust pay

restitution. Gound No. 14 is without nerit.

H. G ound No. 15

In Gound No. 15, M. Brown conplains that the Court
erred in increasing the offense | evel by four |evels because of
M. Brown’s role in the offense. He alleges that the evidence
supporting the adjustnent was obtained by the governnent as a
result of information that he provided to the governnent in an
“off-the-record” proffer session and therefore should not have
been considered. At the sentencing hearing on August 29, 2002,
in reliance upon U.S.S.G 8 3Bl1.4, the Pre-Sentence |nvestigation
Report at § 38, and the fact that M. Brown stipulated to the
enhancenent in his plea agreenent at § 13(k), the Court
determ ned that the offense | evel should be increased by four
| evel s because M. Brown was an organi zer or |eader of a crimnal
activity that involved five or nore participants.

Even if the enhancenment were based only on information

that M. Brown provided to the governnment under an “off-the-
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record” proffer letter, the information could still be used to
formthe basis of the enhancenent because, as part of his plea
agreenent with the governnent, M. Brown agreed that “al

i nformation provided under any prior off-the-record proffer
|etter shall be on the record as of the date of the defendant’s
entry of a guilty plea.” Plea Agreenent, at § 5(b)(ii). M.
Brown al so stipulated to the enhancenent in his plea agreenent

with the governnent. Plea Agreenent, at § 13(k). See United

States v. G anci, 154 F.3d 106, 109-110 (3d G r. 1998).

Application of the organi zer/| eader enhancenent was not
dependent on any statenents that M. Brown nade to the
government. There was overwhel m ng evidence that M. Brown was
the | eader and organi zer of a |large and conpl ex conspiracy
i nvol vi ng nunerous others, including car salesnmen and a | oan
clerk at the Phil adel phia Federal Credit Union, in which
approximately fifty-nine individuals and dozens of car
deal ershi ps, financial institutions and insurance conpani es were

victim zed.

| . G ound No. 16

In Gound No. 16, M. Brown conplains that the Court
did not informhimthat a potential consequence of his guilty
pl ea would be the filing of civil actions against himby sonme of

his victins. This claimis without merit. The Court has no
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obligation to informa defendant of the possibility of civil

suits by the victins.

J. G ound No. 17

In Gound No. 17, M. Brown alleges that his counsel
was ineffective for failing to pursue on appeal a claimthat the
Court erred when it granted the governnent’s notion for an upward
departure due to the severe non-econonmc harmthat M. Brown
caused to his fifty-nine individual victins as a result of his
unl awful use of their identities. Nothing in M. Brown’s
petition denonstrates how the outconme woul d have been different
if his counsel had pursued M. Brown’s argunents on appeal.

Gound No. 17 is without nerit.

K. G ound No. 18

In Gound No. 18, M. Brown asserts that his counsel
was ineffective for allegedly failing to file a notion seeking to
w thdraw his guilty plea. Again, this claimis dependent on the
petitioner establishing that the governnent violated the plea

agreenent. The Court already found that it did not do so.

L. G ound No. 19

In Gound No. 19, M. Brown asserts that the Court

failed to informhi mabout all of the el enments of the of fenses of
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whi ch he had been charged and to which he agreed to plead guilty.
M. Brown points to the other crines stipulations that were part
of the plea agreenent that he entered into with the governnent
and clains that the Court was required to informhimof the

el ements of these offenses with which he was charged. The Court
di sagrees. M. Brown was not formally charged with any of the
of fenses that are referenced in the other crines stipul ations.
The other crinmes stipulations are additional crimnal conduct
that M. Brown engaged in as part of the schene outlined in the
indictnment. The Court did go through with M. Brown at the tine
that he entered his guilty plea all of the essential elenments of
each of the offenses charged in the indictnment and to which he

was pleading guilty.

M Bl akely d ai ns

In his July 6, 2004, anendnent to his 8 2255 petition,

M. Brown relies on Blakely v. Washington, 124 U S. 2531 (2004),

to support his claimthat his sentence was unlawful. The
governnment argues that a Blakely claimshould be rejected in this
case for three independent reasons: (1) Blakely does not apply
retroactively to cases on collateral review, (2) any Blakely

cl ai m has been procedurally defaulted; and (3) Blakely does not
apply here because the petitioner stipulated in his plea

agreenent and in open court to the controlling facts and
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sent enci ng enhancenents applied in this case. Because the Court
concl udes that Bl akely does not apply retroactively to cases on
collateral review, it wll deny this claim

The Court is convinced that Blakely does apply to the
Federal Guidelines; but, the Court al so concludes that Bl akely
woul d not be applied retroactively to a case such as M. Brown’s
that is on collateral review. The governnent has set forth in
its opposition to M. Brown’s petition an exhaustive di scussion
of the law of retroactivity. The Court agrees with the analysis
presented by the governnent and will not repeat that analysis
here. The Court wll state that if Blakely were retroactive and
if a Blakely claimwere not procedurally defaulted, an issue that
the Court does not decide here, the Court would have difficulty
concluding that M. Brown admtted at the tine of his guilty plea
hearing all the operative facts that apply to the Cuideline
enhancenents in this case. For exanple, M. Brown did not agree
to the facts that resulted in the obstruction of justice
enhancenent or to all of the facts related to the upwards
departure. The Court, out of an abundance of caution, wll issue
a Certificate of Appealability with respect to the Blakely clains
only.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON NOCS.
01- 204 and 01- 205
V.

DARRYL BROWN CVIL ACTI ON NO. 03-5867

ORDER
AND NOW this 11th day of January, 2005, upon
consideration of petitioner’s Mtion to Vacate/ Set Aside/ Correct
Sentence Under 28 U . S.C. § 2225 (Docket No. 293), the
governnment’s response thereto, and all the papers filed by the
petitioner, |IT IS HEREBY ORDERED that the petition is DENIED. |IT
| S FURTHER ORDERED t hat the Court will grant a Certificate of

Appeal ability as to the clainms based on Blakely v. Washi ngt on,

124 U.S. 2531 (2004).

BY THE COURT:

MARY A. McLAUGHLI N, J.



